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Preliminaries



Texas Property Tax Incentives – In General
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• In the economic development area, the name of the 
tax incentive game in Texas is property tax relief.

• Texas property tax rates are some of the highest in 
the country. In many Texas locales, the combined 
annual school district, county, city, and special district 
property tax exceeds 2.5% of a property’s market 
value.

• This cost can be a major factor in a business’s 
decision to locate a capital-intensive project in Texas. 



Texas Property Tax Incentives – In General
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• In Texas, property taxes are generally a local 
matter – the Texas Constitution prohibits a state 
property tax.  

• Most property tax incentives in Texas are 
discretionary and are awarded on a case-by-case 
basis to entice desirable companies to relocate or 
expand in the area.



Maximizing Incentives
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• Maintain a legitimate and competitive site 
selection landscape as long as possible

• Demonstrate to the taxing jurisdictions how they 
and the community at large will benefit from the 
project

• Adopt and maintain a strict and tightly-controlled 
communication process



Maximizing Incentives
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• Include tax incentives management as an integral 
part of the site selection process from the 
beginning and introduce tax incentives into 
discussions with local jurisdictions early in the 
process
• Incentives rarely drive site selection decisions, but they 

are important to ensure the economic feasibility of the 
project.

• Incentives are often a tie breaker between finalist 
locations.



Maximizing Incentives
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• Obtain a thorough understanding of the incentives 
(including the underlying legal authorities) to 
determine which incentives are potentially available 
for the project
• Knowledge and information are key
• Savvy companies enter into negotiations with an 

understanding of:
‒ Exactly what incentives are available
‒ How those incentives have been used in the past for similar 

projects
‒ How best to use the incentives for the project at hand

• Be wary of the first offer or standard packages –
remember, this is a negotiation



Maximizing Incentives
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• Calculate the value of the incentives based upon 
estimates of future property valuations and 
business activity

• Never rely on estimates provided by state or local 
governments or local chambers of commerce or 
economic development organizations

• Be conservative in making commitments
• Capital investment
• Job creation
• Construction schedule



Maximizing Incentives
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• Be ready for:
• a lot of paperwork
• review by government officials
• recapture provisions

• Use local advisors
• After the final location decision is made and the 

agreements are signed, monitoring, maintenance 
and compliance are essential to ensure that all of 
the benefits are fully realized.



A Very Simple Example
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Investment = $100.00
Discount Rate = 7.00%
Depreciation Rate = 3.00%
Tax Rate = 3.00%

Year Value Nominal Tax Benefit PV Tax Benefit
1 100.00$       3.00$    2.80$            
2 97.00$         2.91$    2.54$            
3 94.09$         2.82$    2.30$            
4 91.27$         2.74$    2.09$            
5 88.53$         2.66$    1.89$            
6 85.87$         2.58$    1.72$            
7 83.30$         2.50$    1.56$            
8 80.80$         2.42$    1.41$            
9 78.37$         2.35$    1.28$            
10 76.02$         2.28$    1.16$            

26.26$  Total PV Tax Benefit = 18.75$          Total Nominal Tax Benefit =

Assumptions:
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A Closer Look At School District
Appraised Value Limitations
Chapter 313, Texas Tax Code



Overview
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• Chapter 313 of the Texas Tax Code was enacted in 
2001 to help attract large-scale capital investment in 
Texas by providing a reduction in school district 
property taxes for a period of years.

• Over 500 Chapter 313 agreements have since been 
implemented.
• A number of school districts have entered into multiple Chapter 

313 agreements – one school district has entered into more than 
30 of these agreements.

• The operative provisions of Chapter 313 will expire 
December 31, 2022, unless legislative action is taken 
to extend the law.



Overview
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• Chapter 313 permits school districts to provide an 
economic development property tax incentive for 
certain categories of new capital investment by 
placing a 10-year limitation on the investment’s 
appraised value for school district maintenance and 
operations (M&O) property tax purposes.

• The limitation does not apply for school district interest 
and sinking fund (I&S) tax purposes.

• Thus, even with a Chapter 313 agreement, the school 
district imposes its I&S tax rate on the project’s full 
taxable value. I&S collections are used to pay down 
the school district’s debt. 



Qualifying Property Uses
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• Chapter 313 limits the incentive to the following nine 
categories of property uses: 
• Manufacturing
• Research and development
• Renewable energy electric generation
• Clean coal project
• Advanced clean energy project
• Electric power generation using integrated gasification combined cycle 

technology
• Nuclear electric power generation
• Computer center primarily used in connection with one or more 

activities described above conducted by the entity
• Capital investments in excess of $1 billion that qualify as a Texas 

priority project



Minimum Investment and Appraised Value 
Limitation Amounts
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• Each school district is assigned its own minimum 
investment and appraised value limitation amounts based 
on the size and other characteristics of the school district 
(e.g., rural vs. non-rural). 

• The non-rural minimum investment and appraised value 
limitation are determined on a sliding scale that begins at 
$100 million for large urban areas and is reduced in $20 
million increments to a low of $20 million a year for areas 
with a lower tax base.

• The rural minimum investment amount ranges from $30 
million to $1 million and the rural appraised value limitation 
amounts range for $30 million to $10 million.



Qualifying Time Period
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• The required minimum investment must be made in the first two 
complete tax years of the appraised value limitation agreement (the 
“Qualifying Time Period”).

• The Qualifying Time Period can also include a partial year of up to 364 
days, which can effectively make the Qualifying Time Period just under 
three tax years.

• Deferrals of the Qualifying Time Period are permitted.

• A Chapter 313 agreement may provide for the deferral of the date on 
which the Qualifying Time Period is to commence to a date no later 
than January 1 of the fourth tax year that begins after the date the 
application is approved by the School District Board.



Limitation Period and Viable Presence 
Requirement
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• The statute allows a Chapter 313 agreement to specify the 
beginning date of the 10-year appraised value limitation 
period as January 1 of the first tax year that begins after any 
of the following:
• the complete application date (discussed further below),
• the Qualifying Time Period, or
• the date commercial operations begin at the site of the project.

• The statute specifies that a Chapter 313 agreement must 
require the property owner to maintain a viable presence in 
the school district for at least five years after the date the 
limitation on appraised value of the owner's property expires.



Property Tax Savings
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• The appraised value limitation can generate substantial 
reductions in the school district property tax burden on a 
project.

• A simplified example: 
• A project has an expected $8 billion taxable value when completed.
• The project owner and the school district enter into a Chapter 313 

agreement that caps the appraised value at $30 million for 10 
years. The school district’s M&O tax rate is 1% of taxable value.

• The project can save more than $750 million in school district M&O 
property taxes over the life of the Chapter 313 agreement.



School District Perspectives
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• The reduction in M&O taxes does not deter a school district 
from entering into a Chapter 313 agreement.

• The reason is that under Texas’ school finance system, the cost 
of the M&O tax savings are borne by the State – not the school 
district.

• Indeed, a Chapter 313 agreement usually generates a revenue 
windfall for the school district – the “supplemental payments,” as 
discussed further below.

• In addition, because Chapter 313 agreements do not abate the 
school district’s I&S taxes, large projects can help a school 
district quickly pay down its debt and decrease future I&S taxes 
for all taxpayers in the school district.

• Alternatively, the additional I&S taxes generated by the project 
can form the basis for additional borrowing by the school district.



Job and Wage Requirements
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• Job and wage requirements must be satisfied. 
• Minimum of 25 new “qualifying jobs” in “non-rural” 

school districts
• Minimum of 10 new “qualifying jobs” in “rural” school 

districts
• School districts can grant waivers of these minimums 

under certain circumstances.



Wage Targets 
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• The applicable minimum wage target must be met for 
each new “qualifying job” and for each non-qualifying 
job.

• For “qualifying jobs,” applicants can select the lower of 
two wage targets available from the Texas Workforce 
Commission (TWC): 
• 110% of the county average manufacturing wage (private 

ownership) for the previous four quarters available at the time 
of application, or

• 110% of the average manufacturing wage for the applicable 
Council of Government (COG) Region for the previous four 
quarters available at the time of application (the State is 
divided into 24 COG Regions).



Other Job Requirements
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• Other requirements for a job to be a “qualifying job”: 
• requires at least 1,600 hours of work a year; 
• is not transferred from one area in the state to another area in the state;
• is not created to replace a previous employee; and
• is covered by a group health benefit plan for which the business offers to 

pay at least 80% of the premiums or other charges assessed for employee-
only coverage under the plan, regardless of whether an employee may 
voluntarily waive the coverage.

• Jobs held by employees of contractors can qualify as “qualifying jobs,” 
but beware of compliance issues.

• For “non-qualifying jobs,” the average weekly wage must exceed the 
average wage for all jobs in all industries in the county available from 
TWC for the previous four quarters available at the time of application.



Process Timeline
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• Overview of the process timeline:
• The application for a limitation on appraised value is prepared on a 

Comptroller promulgated form.
• The application and related schedules and tabs are very detailed and 

require a substantial amount of information about the project.
• Tab 5 – The limitation on appraised value must be found by the Comptroller 

to be a determining factor in the applicant's decision to invest capital and 
construct the project in this state.

• Tab 11 – The maps are important!
• Schedules – Detailed projections/estimates of investment, market and 

taxable values, and employment by tax year.
• A completed application is submitted directly to the school district and 

requires an application fee that is established by each school district. 
• The school district submits the application to the Comptroller for review and 

approval.



Process Timeline
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• Overview of the process timeline (cont.):
• The Comptroller has 90 days of receipt of a complete application to 

review and make the decision to recommend/reject the 
application. The key point to note is that the application is complete 
when the Comptroller determines it is complete.

• The Comptroller may ask for additional information, clarifications, 
responses to questions, etc.

• The Comptroller will generally discontinue consideration of an 
application that remains incomplete for more than 180 days after the 
date the Comptroller first received the application, plus the number 
of days of any extension.

• When the Comptroller determines the application is complete, it will 
issue a “Complete Application Letter” stating that the application is 
complete. The 90-day period begins to run from the date of the 
Comptroller’s Complete Application Letter.



Process Timeline

25

• Overview of the process timeline (cont.):
• During the 90-day period from the date of the Complete Application 

Letter, the Comptroller determines eligibility, conducts an economic 
impact evaluation, and makes the determinations required by 
Chapter 313.

• The economic impact evaluation is conducted by the Comptroller’s 
staff in the Data Analysis & Transparency Division. There is no 
charge for the economic impact evaluation or any of the other work 
performed by the Comptroller.

• When the Comptroller completes this work, and assuming it is 
making a positive determination, the Comptroller will issue a 
positive determination letter with a number of attachments including 
the results of the economic impact evaluation (referred to as the 
“Certificate Packet”).



Process Timeline
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• Overview of the process timeline (cont.):
• At any time (but usually during the 90-day period and generally no later 

than after the issuance of the Certificate Packet), the applicant and the 
school district work on the Chapter 313 agreement.

• After the Certificate Packet has been issued and the parties have reached 
agreement on the terms of the Chapter 313 agreement, the agreement 
must be submitted to the Comptroller for review and approval.

• Under the Comptroller’s Rules, the Comptroller has 20 business days to 
review the agreement, but often the review does not take the full 20 
business days. During this time, the Comptroller may require changes to 
the agreement. This generally does not happen or the requested changes 
are minor, but it is possible.

• When the Comptroller is satisfied with the agreement, it will issue a letter 
stating that the agreement is in compliance with Chapter 313.



Process Timeline
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• Overview of the process timeline (cont.):
• After the Comptroller has issued a positive Certificate Packet and 

Chapter 313 Agreement Review Letter, the application and agreement 
can be put on the Agenda of a public meeting of the School District 
Board for a vote to approve (or disapprove) the application and 
agreement. 

• The School District Board’s final approval must occur within 151 days 
after the date of the Complete Application Letter.

• However, the 151-day period can be extended by agreement of the 
school district and the applicant one or more times but not beyond one 
year from the date of the Certificate Packet.

• After the School Board approves the application and agreement, the 
parties execute the Chapter 313 agreement and the process is 
completed.



Chapter 313 Agreement
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• The Comptroller has promulgated a Chapter 313 
agreement form that has standardized language 
regarding many elements of the program, including 
minimum investment and job creation thresholds, 
compliance reporting requirements, and material 
breach provisions.

• However, the most economically important provisions 
of a Chapter 313 agreement — those governing the 
financial commitments of the applicant to the school 
district — are left to be negotiated by the parties. 



Payments to School District
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• Chapter 313 authorizes two types of payments from 
agreement holders as part of a Chapter 313 agreement:
• Revenue protection (or so-called “make whole”) payments, and
• Reimbursements for extraordinary educational expenses 

resulting from a temporary increase in enrollment.
• Although not required to be paid, Chapter 313 also 

permits, but expressly limits, “supplemental payments” 
that may be received by a school district from the 
applicant as part of the consideration for the execution 
of a 313 agreement.
• Supplemental payments generally represent additional funding 

for the school district that is outside the State school finance 
system and consequently can be retained and spent as the 
school district chooses.



Supplemental Payments
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• Chapter 313 caps supplemental payments at the greater of 
$50,000 per year or $100 per student per year in average 
daily attendance (ADA) for a maximum period of time -
generally 15 years (16 years if there is a partial year in the 
qualifying time period).

• This means that supplemental payments made to Texas’s 
smallest school districts are capped at $50,000 per year, 
while the largest district, Houston ISD, could legally collect 
nearly $19 million per year in supplemental payments 
based on its current ADA.

• Because supplemental payments are discretionary, they 
can be freely negotiated up to the statutory cap.



Supplemental Payments
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• The projected taxable values of a particular project and the 
ADA of the applicable school district are important 
elements to take into account in negotiating the 
supplemental payment provisions of a Chapter 313 
agreement.

• It is often important to provide as part of the calculation of 
the supplemental payments that the tax savings from the 
appraised value limitation will be split with the school 
district on a negotiated percentage basis as part of the 
calculation of supplemental payments, subject to the 
school district’s percentage split being subject to and 
limited by the statutory cap. 



Revenue Protection Payments
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• Chapter 313 agreements must include provisions ‘‘for the 
protection of future school district revenues through . . . the 
payment of revenue offsets,’’ but neither the statute nor 
Comptroller rules provide further guidance about this 
requirement.

• The standard response to this requirement has been for 
agreements to provide for indemnity payments, commonly 
known as “revenue protection” (or “make whole”) payments from 
the property owner to the school district guaranteeing that the 
net tax and school finance revenue received by the school 
district will not drop below a certain threshold. 



Revenue Protection Payments
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• School districts will often request that this threshold be set by 
formula as the amount of tax and school finance revenue the 
district would have received in the absence of the Chapter 313 
agreement.

• The provisions for the calculation of revenue protection 
payments are heavily dependent on the Texas school finance 
system, which can be changed by the Texas Legislature during 
the term of a Chapter 313 agreement.

• The calculations are also affected by the specific facts of a 
particular school district, including the district’s student count, 
property wealth, and a number of other district specific 
demographic data points. 



Revenue Protection Payments
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• In most situations, the school district’s school finance consultants 
prepare projections of the revenue protection payments for the parties 
during the application process, review and advise the school district in 
negotiating the revenue protection provisions of the Chapter 313 
agreement, and calculate the actual due each year under the 
agreement. 

• It is important to knowledgeably negotiate the revenue protection 
payment formula, and predict and budget for future revenue protection 
payments once the agreement has been executed.

• It is also important to recognize that changes in the Texas school 
finance system, as well as changes in the project investment schedule 
and/or school district demographics, can impact the district’s tax 
revenues and state financial aid payments and consequently, the 
amounts of revenue protection payments.  



Other Considerations
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• Include provisions in the Chapter 313 agreement that defer 
or limit revenue protection and supplemental payments for 
any year in which these payments exceed the tax savings 
for that year.

• For projects with discrete components, consider 
whether the construction schedule for each component 
suggest multiple Chapter 313 agreements could be used 
to provide greater benefits.

• Determine the qualifying time period and value limitation 
period start dates that provide maximum tax and revenue 
protection payment savings.



Reporting Requirements and Audits
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• Once a Chapter 313 agreement has been entered 
into, several reporting requirements become 
applicable:
• Annual Eligibility Report (Comptroller Form 50-772A)
• Job Creation Compliance Report (Comptroller Form 50-825)
• Biennial Progress Report Form (Comptroller Form 50-773B) 

• The State Auditor, as well as the Texas 
Comptroller, may conduct audits of compliance 
with agreements.



Closing Comments
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• Politics
• Government Relations
• Community Relations





Disclaimer
Norton Rose Fulbright LLP, Norton Rose Fulbright Australia, Norton Rose Fulbright Canada LLP, Norton Rose Fulbright South Africa (incorporated as Deneys Reitz Inc) and Fulbright & Jaworski LLP, each of which is a separate legal 
entity, are members (“the Norton Rose Fulbright members”) of Norton Rose Fulbright Verein, a Swiss Verein.  Norton Rose Fulbright Verein helps coordinate the activities of the Norton Rose Fulbright members but does not itself 
provide legal services to clients.
References to “Norton Rose Fulbright”, “the law firm”, and “legal practice” are to one or more of the Norton Rose Fulbright members or to one of their respective affiliates (together “Norton Rose Fulbright entity/entities”). No 
individual who is a member, partner, shareholder, director, employee or consultant of, in or to any Norton Rose Fulbright entity (whether or not such individual is described as a “partner”) accepts or assumes responsibility, or has 
any liability, to any person in respect of this communication. Any reference to a partner or director is to a member, employee or consultant with equivalent standing and qualifications of the relevant Norton Rose Fulbright entity.
The purpose of this communication is to provide information as to developments in the law.  It does not contain a full analysis of the law nor does it constitute an opinion of any Norton Rose Fulbright entity on the points of law 
discussed. You must take specific legal advice on any particular matter which concerns you. If you require any advice or further information, please speak to your usual contact at Norton Rose Fulbright.
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